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MEMORANDUM 

 
TO: Jasmine Mitchell 
 
FROM:  Shannon Johnston/Alex Sinclair 
 
DATE:  7 July 2022 
 
SUBJECT: Overview of end-use in a resource consent application   
  

1. Aquifer 102 Holding Company Limited (“Aquifer”) has applied to Manawatū-Whanganui 
Regional Council (“Council”) for a water permit to extract groundwater from a site in 
Whanganui for the purpose of bottling and subsequent distributing. The application has been 
notified and Council has received a number of submissions, some of which object to the end-
use of the water – i.e., that it is being bottled and sold. 

2. Against this background, Council officers have requested a summary of the current law 
relating to the relevance of the end-use of water when assessing applications for resource 
consent (a water take consent) under s 104 of the Resource Management Act 1991 (“the 
Act”). For the purposes of this advice, we have not commented on the application of the law 
to the facts of this particular application. If further analysis is requested by the Hearing Panel 
in its consideration of the application, we can provide more detailed advice. 

3. In summary, case law supports an approach where the actual and potential effects of the end-
use of an activity can be a relevant consideration for a decision maker under s 104 of the Act, 
subject to questions of causal nexus and remoteness. Where there is not a sufficient nexus 
between the activity (here, the water take) and the end-use, or where the effects of the end-
use are too remote, the end-use will be irrelevant. This will be a question of fact and degree 
in every case.   

Assessment of “end-use” in resource consent applications  

4. When acting as a consent authority making a decision on an application for resource consent, 
the Council is required to consider the matters set out in s 104 of the Act. These include: any 
actual and potential effects on the environment of allowing the activity (our emphasis),1 any 
relevant planning instrument,2 and any other matter that the Council considers relevant and 
reasonably necessary to determine the application.3 An “effect” and the “environment” are 
defined broadly under the Act by reference to s 3 and s 2 respectively.  

 
1  Section 104(1)(a), RMA. 
2  Section 104(1)(b), RMA. 
3  Section 104(1)(c), RMA. 
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5. Whether, and to what extent, a consent authority may consider matters beyond the activity 
for which consent is sought and take into consideration the end-use of whatever may be 
produced by the activity, will be a matter which decision makers under the Act must consider. 

6. The starting point when considering end-use in relation to resource consents is the decision 
of Beadle v Minister of Corrections.4 In that case, the Environment Court held that a consent 
authority can have regard to the intended end-use of a proposed activity, and any 
consequential effects on the environment that might have, when considering any resource 
consent application, if those effects are “not too uncertain or remote”. 5 This statement has 
been considered by Courts at all levels, and has remained authoritative since it was first made. 

7. It follows that a decision-maker cannot take into account any effect that may or may not result 
from the activity. Rather, a decision-maker must ensure that: 

 There is a sufficient ‘nexus’ between the activity and the effect; and  

 The effect is not ‘too remote’ from the activity.  

8. Against this background, in order for an effect from an end-use of an activity to be considered, 
there must first be a causal relationship between allowing the activity and the effect in 
question (i.e., if an effect would occur unchanged regardless of whether the activity was 
allowed or not, then such an effect would not be within the scope of s 104(1)(a) of the Act.) 

9. The question of whether an activity has a sufficient ‘nexus’ to an effect refers to the degree 
of connection between the activity and the effect, while remoteness refers to the proximity 
of the connection (both being in terms of causal legal relationships, rather than in a physical 
sense).6 

10. These interrelated concepts of nexus and remoteness are best illustrated by way of example: 

 Aquamarine Ltd v Southland Regional Council:7  

This case related to a proposal to export fresh water from the surface of Deep Cove 
at Doubtful Sound. Southland Regional Council had declined consent on the basis of 
the likely adverse effects caused by the water tankers traversing Doubtful Sound. The 
applicant company appealed, stating that that resource consents were not being 
sought for the passage of vessels or discharges from vessels, and that the Council 
could only take into account effects of the water take itself. 

The Environment Court rejected this argument, stating that all facets of the proposal 
before the consent authority fell to be considered and upholding the Council’s 
decision. It held that effects of the passage of tankers along Doubtful Sound and the 
potential for discharges into the coastal marine area were reasonably foreseeable 
effects of allowing the activity and relevant considerations for a decision maker. 

 
4  Beadle v Minister of Corrections EnvC Wellington A074/2002, 8 April 2002. 
5  Beadle v Minister of Corrections EnvC Wellington A074/2002, 8 April 2002 at [90]–[91].  
6  Te Rūnanga o Ngāti Awa v Bay of Plenty Regional Council [2021] NZRMA 76 at [61]. 
7  Aquamarine Ltd v Southland Regional Council (1996) 2 ELRNZ 361 at 366-367. 
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The adverse effects from the tankers were considered to have a ‘sufficient nexus’ to 
the activity requiring consent (they would be directly connected to the activity, as the 
tankers would be required to facilitate the water take) and they were not seen too be 
too remote (as the effects would be a direct consequence of the tankers’ activities). 

 West Coast ENT Inc v Buller Coal Ltd:8 

Buller Coal Ltd was in the process of seeking regional and district resource consents 
in connection with coal mines, and applied to the Environment Court for a declaration 
that the decision maker was not permitted to have regard to the effects on climate 
change of discharges into the air of greenhouse gases arising from the subsequent 
combustion of coal extracted under the consents. This declaration was granted, and 
upheld by the High Court and Supreme Court. 

The Supreme Court noted that greenhouse gas emissions “are direct consequences of 
burning coal, rather than mining it”, and as such were too remote to be effects of the 
mining activity. The effects were also not considered relevant to the consideration of 
related consents (such as the consent to install a road to cart the mined coal). 

The Court further commented that “it would be difficult, and probably impossible, to 
show that the burning of coal would have any perceptible effect on climate change”, 
highlighting the challenge of establishing a sufficient nexus/connection between the 
activity in this case and the end-use effect of climate change.9 

11. Similarly, by way of further example of the factual analysis required in any given case, the end-
use of electricity from the Clyde dam for a proposed aluminium smelter was held by the High 
Court to be relevant to the Planning Tribunal’s assessment of an application;10 whereas, the 
extent to which water was to be treated, and its suitability for use as drinking water, were not 
matters that were relevant or reasonably necessary to determine an application to take water 
from the Waikato River, as those effects were independent from the take itself.11  

Recent developments 

12. As noted above, the legal position regarding end-use effects has not shifted significantly since 
Beadle. However, two recent cases apply the causal nexus and remoteness in notable ways: 

 Clutha District Council v Otago Regional Council:12 

The Clutha District Council held a consent to take water from the Clutha River, which 
was then piped and distributed primarily for human and stock consumption, but a 
significant proportion was also used by farmers for washing down dairy sheds. This 
water take was a controlled activity under the regional plan. When the District Council 

 
8  West Coast ENT Inc v Buller Coal Ltd [2013] NZSC 87. 
9  The Court ultimately left this point open, noting that it might be possible to show a link based on the Act’s 

definition of “cumulative effect”. 
10  Gilmore v National Water and Soil Conservation Authority (1982) 8 NZTPA 298 (HC). 
11  Cayford v Waikato Regional Council EnvC Auckland A127/98, 23 October 1998. 
12  Clutha District Council v Otago Regional Council [2022] NZHC 510. 



P a g e  | 4 

 

SJ-030235-440-22-V1:AS-e 

 
 
 
 
 

applied for a renewal of this consent in 2018, the Otago Regional Council declined to 
renew the consent for the requested 35 years, instead renewing it for only 25 years. 

The High Court confirmed the Regional Council’s decision. The end-use of using water 
for dairy shed washing, and that wash’s subsequent discharge to the environment, 
was a recognised and frequent outcome of the water take activity. The discharge of 
the dairy shed wash therefore had a sufficient nexus to the taking of the water to be 
appropriate to consider when determining the duration of the consent, with the Court 
stating that “the use of water from the scheme was more than inevitable or 
foreseeable. It was already happening. Up to 30 per cent of water supplied to the 
scheme was being used for dairy shed wash […]”.13 

The High Court also referred to the directions in the National Policy Statement for 
Freshwater Management 2020, noting in particular that “inherent in the definition of 
Te Mana o Te wai is a connection between water and the broader environment”.14 It 
went on to refer to Policy 3 of the NPS-FM and its focus on the effects of the “use and 
development of land”, the integrated approach required by the NPS-FM, and s 5 of 
the Act, in concluding that (in the context of the issues and evidence before it) the 
Environment Court had appropriately recognised the purpose and scheme of the Act 
and the NPSFM when having regard to the potential for contamination from dairy 
shed washing arising from the water take which had been applied for.15 

Considering the dairy shed washing effects as effects of the water take activity, it was 
reasonable for the Regional Council to limit the consent term to 25 years, due to 
uncertainty as to the potential adverse effects of the end-use of the water. 

 Te Rūnanga o Ngāti Awa v Bay of Plenty Regional Council:16 

This case concerned consents to expand an existing spring water extraction and 
bottling operation, primarily to bottle water and export that bottled water overseas. 
At issue was whether and to what extent the Environment Court could consider the 
environmental and cultural effects for Māori arising out of the use of plastic bottles 
and the discarding of plastic bottles overseas.  

Applying another case (Aotearoa Water Action Inc v Canterbury Regional Council 
[2020] NZHC 1625), it considered that the adverse effects of consumers discarding 
plastic bottles were too remote to require further consideration on the application 
for a water resource consent to take water from the aquifer and, thus, outside the 
scope of what could be considered on a consent application.17 The Court observed 
that path from activity to effect was even weaker than in Buller Coal, as coal is mined 
to be burned, even if those two activities are separate. In comparison, water is not 
taken in order to cause people to discard plastic bottles.  

 
13  At [53]. 
14  At [58]. 
15  At [62]. 
16  Te Rūnanga o Ngāti Awa v Bay of Plenty Regional Council [2021] NZRMA 76. 
17  At [140], [146], [153]. 
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13. The difference between the two cases is well described at paragraph [56] of the High Court 
decision in Clutha District Council, where the Court stated: 

The use of water for dairy shed wash and the associated discharges of it was thus 
physically much more connected to the initial take than was the case with the 
potential discarding of water bottles produced in the water bottling activities that 
were considered in Te Rūnanga o Ngāti Awa v Bay of Plenty Regional Council and 
Aotearoa Water Action Inc v Canterbury Regional Council, or the burning of coal in 
West Coast ENT Inc v Buller Coal Ltd. 

Conclusion 

14. In summary, when assessing a resource consent application, a consent authority can (and 
should) consider effects of the end-use of the activity, as long as those effects are caused by 
the activity, have a sufficient nexus with the activity, and are not too remote. This assessment 
is one of scale and degree, however, and will require careful consideration of the link between 
the activity and the effect caused by the end-use to make sure that one follows the other. 

15. We trust this advice and the examples above assist with consideration of Aquifer’s application. 
We are available to assist with any further queries from officers or the Hearing Panel. 

 
 
 
 
 
Shannon Johnston 

Partner 
sjohsnton@crlaw.co.nz     
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